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Pentroner submits the following argument in Roeply o the Briot of Respondent

[ PUBLIC NUISANCTE

3 The historical justification for recognizing an acton for purely personal infuries arsing,

fromn an alleged public nuisance no longer exists,

[ his briet to the Court, Respondent sets forth shat he terms to be the “unmiversally”
deeepted notron that personal injuries are i (et the type of Sspeatal inpuries” which support o
private cause of action based upon a public nuisance. Respondent correctly quotes language
from various sources supporting his position, « dihough Penitioner has cited cases to the contrary,
What Respondent fails to do is address the underlying reason md rationale for the orgin of this
coneeplor o provide any justification for this Court to put South Caroling down a path mto the
“impenetrable jungle™ surrounding pubfic nuisance law,

As neted m Petitioner’s Brief to this Court, the ripht of action to recover personal mnjuries

cavsed by a public nuisance developed as a reaction to the detense that any such nuisance was

actionable only by the sovercign. William L. Prosser. Private Action tor Public Nuisance, 52 Va.
L. Rev. 997 1005 (1966). The timing of this development was before the advent of a general
theory of negligence. The concept of neeligenee as a basis for personal INJULY recovery is a
product of the Industrial Revolution and the Nineteenth Century. 37A Am bur 2d Section 2
(1989} Thus, an injured party had no redress svailable for recovery in any setting which the
defendant could assert public nuisance as a defense. By happenstance. the doetrine adopted the

term nwsance, the denticat term used 1o classify actions for interterence with the rights in one’s



property.t This, along with the substaniial averlap between the two actions (as discossed in
Petitioner's Brich), hos contibuted greatly 1 the confusion and unce ainty surrounding the
public musance doctrine.

sather than address the historical roots of the doctrine Respondent simply accepts the
basie prenise that such sn action exists, In its decision, the Court o “Appzals acknowledged the
legal problems with accepting this view but followed what if felt (o be the weight of autherity in
approving of the action and reversing the lower court. The en wreence of neghigence as the
primary vehicle to address persanal njurres resulted in the elimination for the underlying basis of
the tort of public nuisance. Thus, the doctrine largely disappeared from precedent untl, as

Prosser himsel notes, its “unfortunate” revival in the mid 1800« William L. Prosser. Private

Action tor Public Nuisance, 52 Va, L. Rev. 997 10111017 (19663, The solated instances in
which the matter appeared in English precedent before the mid 1 800s. according to Prosser, were
actions apparently sounding in negligence, Id. ar 1611, Thus, any implication that the doctrme of
a persenal infury action based upon a public nuisance was frmly entrenched in Unglish precedent
15 misplaced.

b This Court has already rejected the idea of allowing a suit for purely personal injuries
arising from un atfeged public nuisance.

Fortunately. this Court has already looked down this road and tuken (he path less traveled.

okee County Memorial Hospital, 272 S.C. 403, 252 §.F.2d 296 (1070, thig

In Teawue v, C

Court staved out of the “impenetrable jungle™ st wrounding such an action. Both the Court of

The concept of a private nuissnce and a public nuisance are comp letely distinet. The use
of the common term “nuisance™ for both has be ern i hL source of ertticism and re gret. William |
Prosser. Private Action for fublic Nuisance, 52 Va. L. Rev, 997, 1005 5 (19667



Appeals and Respondent have attempted 1o characternize this Cour™s hotding m League as simply

an mterpretation of s nepligence cause of netion and notl az a rejection of the legal coneept of o

an improperly narrow reading of Teavue,
As this Court neted i Teague, the action, though sripinally plead ws an action in

5

neghigenive. was amended to sound in puisance In Teague, this Court was thus faced with an

appeal of a matter sounding in nuisance that alleged mjuries that were distingt from ANY INFUTICR
sutfered by the public as a whole (personal injories resulting from a fall). Though Teague clearly

saw throush the motivation behind this change in the pleadimgs. its decivion was not based Hpon

such reasoning. Instead, Teague clearly addressed the right (o scek a recovery for personal

mjuries based upon o public nuisance against an entity protected by governmental immunity.
South Carolina courts had aiready addressed the same basic issue when the action was hased

tpan propeity rights and declared that tmmunity did not insulate one from a nuisance claim. See

Peden v, Furman Umversity, 155 S0 1151 SUE. 907 (1930), Despite the existence of South

Carolina precedent acknowledgimg that immunity was not a defense (o o nuisance action and the
“umversally” accepted view that personal injuries were recovered under a public nuisance clain,
thus Court in Teague refused “to extend the nuisance ex ception to the rule of governmental
MUty to allow recovery in cases of injury or death .. " 1. at 297,

Tengue is properly viewed as a rejection ol cause of action based a public nuisance for
purely personal injuries against o governmental entity which otherwise enjovs inmunity. This

Court,in deciding Teague, acknowledged that the “advantage of this position is indicated by the

confusion and inconsistency resulting in furisdictions which have allowed tort actions tor

e



personal tjuries camsed by w public mmsance.” Id o1 297,



€ On the use of sympathy and scare tactics.

Rathor than acknowledae the development of neglivence as removing the underlving
Basis for recognizing an action for purely personal injuries based upon a public nuisance or
acknowledgmg the difficultios heretofore deseribed as “impenctrable™ inan action based RIVIETARY
public nuisance. Respondent argues that one should not be able 1o recover for an invasion of
property nghis while being deprnived of a right to sue for personal injuries. Though this
svimpathetic argument has a certain appeal. it ignores two fundamental ssues. The firet iesue
wenored by Respondent in asserting this argument is outhined almost wrnversally in the cases cited
to this Court by both parties: when an alleged public nuisance damages property, it becames a
private nuisance as to the owner of such property for which an action buased upon the common
o nuisance doctning is recognized. See Wouods v, Fertilizer Co, 102 S0 142,86 €1 817

CLOTS)srating that when special injures are pled from a public nuisance it hecomes a nrivate

nuisance to the Plaintith): Venuto v, Owens-Corning Viberstas Corp.. 99 Cal. Rptr, 350 (Cal,

App. 1971 The concept ofa common law action hased upon private nuisance protects mjury to

property. Cliark v, Greenville County, 313 S.C, 205 437 SE2d 17 (19935 It iy enbire v

appropriate o appeal to that doctrine to redress damage (o one’s property. The property bears no
responsibility for its damage by a nuisance.

The other ssue sought o be ignored by Respondent is the existence of a remedy for the
mdrvidual sonjured through an action innegligence. Since the doctrine of public nuisance tor
personal injuries has heen viewed as a negligence cause of action in any event, this appeal to
sympathy for an byured party has no bearing on the question belore the Court, That guestion

invelves sorting through the myriad of Teeal problems stemming from an action based upon an



atleged public nusance for purely personal injuries. FThe appeal to sympathy for the mjured party
s answered with the well developed body of lnw sivrounding an action for neglivence where the
mured parly’s own actions may provide a defense. Respondent is seekimg 1o establish strict
Liability in nuisance with his present suit. As a matter of poficy. this Court should adhere 1o the
rattonai in Teague. Petitioner woudd submit that it is not a “seare tactic” on the part of Petifioner
ro pomt oul the legal nightisare one fhices in such o sorting, as that jssue s well documentad in
the authonties,

I 1s also nota “seare tactie” to assert that under present day use of the state’s waterways
privately owned docks have preatly increased as has pleasure boating and other water recreations
of which the Court can take judicial notice. Potential future actions in South Carolina will he
fled soundimig m public nunsance as a result of the present resurrection of this doctrine. Due to
the considerable overtap with the commen Taw doctrines of nuisance and negligence. this
Litigation will generare the confusion and uncertainty feared m Teague. There 18 4 reason public
nuisance law is referred (o as an Timpenetrable jungle.” The guestion before the Court is whether

arnotas a matter of policy the jungle is needed in Jight of the evolution of the Taw.

{l CONFUSION AND INCONSISTENCY SURROUND ACTIONS FOR PERSONAT
INJURIES BASED UPON A PUBLIC NUISANCE.
One need only look to the decisions cited by the Court of Appeals in this case for
examples of the confusion and uncertainty surrounding a cause of action for personal MIUries
from a public musance.

v, Hensley, 519 S2.2d 369 (VA 1999 the Virginia Supreme Court noted

iy

In Breedin

O



thar “[wlhale nusince and neghivence are distinet legal coneepts it does not obliterate the
distinetion hetween them o say that negligence is an essentinl element o compeacnt of nuisance
when, as here, one seeks 10 bald 4 weipality Hable for nudntainive o nuisance when

wien. as heresone seeks to hald aomuniapality Tiable tor mantaning o nuisance when

sy court ruted that the municipality would be

performing an act authorized by law ™ The [le

fable “for mamntaining a public nusance only if the plaintiffs can establish the Town ermplovees
bl l - 3 1] .
were neghgent.” Bdoat 373,

i Gilmore v, Stapmar, Ine., 633 NOE2d 985 (i App. 1904, the Appellate Division of

Hlinots noted that the “allegations necessary to plead a public nuisance cause of action mav be
hased in part on neghgence aleeations. . Mareover, the existence of an ordinance or other lnw
purportedly making a nuisance legal does not avtomatically destroy 4 common law auisance
action where the defendant's conduct was not in camphiance with the law, where the defendant
was otherwrse negligent. or where the Taw itself s invalid for allowing a nusanee.” Id, at 993

i Erickson v, Sorenson, 877 P.2d T (Utah CoApp. 19943, the Utah Court of A weals
. & m

declared that “Junfortunately tor plaintitt a private party seeking damages for the creation of a
public nuisance must surmount an additional hurdle. Unless plaintiff can show that defendant's
action constituted nujsance per se, plaintiff must demonstrate that the defendant's conduct was
unreasonable in order to impose Hability.” Id. at. 1492150, The Hrickson court then went on to
diseuss the application of a nuisance per se. vet another concept vet to be addressed by the
Appeliate Courts of South Carolina,

Fhe common theme running through the cases cited by the Court of Appeais g the
reasonubleness of the conduct of the defendant, thus equating all such actions o the tort of

negligence. This Court has also recounized the sounding of an action asserted upon the doctrine



ol public nuisance rests in the concept o neelizence, Sce Feague UEven il the condition of the
hosprial stasrs wose fo the dignity o a nusance, either public or private. which is tenuous at hest.

the basis of appeliant's claim would sl have vy rest upon e nevlicence of the hospiial and
! 2L i

would require suing the hespital oo tort action.” ) Respondent s eritigue ol the cases cited in
Petitioner s Briet o this Court only contirms the nuture and confision surrounding the path the
decision of the Court of Appeals has taken,

Respondent has asserted a cause of action based upon negligence against Petitioner.
South Carolinag has awell developed bodv of law regarding neghioence actions to address that
action. There s simply no need to resurrect a theory of recovery based upon a public nuisance
cause ofaction. The historical basis for sueh an action is no longer valid. The overiap of such an
action with fhe doctrine of common law nuisance creates contusion and will foree South Carolina
courts fo begn the process of sorting what set of Tegal principals control the two actions. As
noted in Petitioner’s Briet to this Court. the end result wiil he one set of nuismce rules when
property damage s involved and another setwhen personal injury is involved, or a migration of
the concepts of neghgence into nuisance aclions. or a migration of strict labdity into personal
mjury tort litigation. Morcover, this Court has already had the chance to travel this pith and
turned aside. The fact that the notion is “universafly”™ accepted is not only inaccurate, it is not
relevant. To date. South Carofing has not accepted it The fact that the notion af one time had
validity in the Taw does not answer the fundamental question this Court must address: |5 it

necessary in light of other tort doctrines to force South Caroling down the uncertain and confused

path surrounding the concept of s persanal injury action based upon 4 pubhic nuisance?



I THERE B NO PRIVATE RIGHT OF ACTION FOR AN ALLEGED VIOLATION O
s O CODEANN SEC 491410 rf,.\.\\=_( -0 TURT

bl

Respondent once again asserts the notion that 5.0 Code Ann, Sec, 49 100 (Law Co-op.
987} moand olitselt supports aoprivate right of action for damages. Certamliyv, hoth Respondent

and the Court of Appeals view this Court's decision in Drows v F.P Borton & Co., 76 5.0 3¢,

STSECEI6 01907 as dictating that result Petitioner has dlvcady pomted out that the Drews
conrt was faced with o neglipence clanm 1t cannot he disputed that the language retied apon by
Respondent and the Court of Appeals in Drews was dicta. This was confirmed by this Conurt 'y

fatter case of Free v, Parr Shoals Power Coo 1T S0 192,07 S F, 043 {1918}, While the

vl

language quoted in Petitioner’s Brief to this Court was relafed (o the action before the Courf in
Free it was supported by citation to Drews. Moicover. the present issue, whether the Lw
property recognizes a private right of action under the statute was not hefore the Court im Drews.
Petitioner and the Court of Appeals did not truly address the mernts of whether or not S0
Code Anne Sece, 49-1-10 (Law. Co-op. 19871 under the Tows of this State regarding statatory
mterpretation, does support a private right of action and simply rehied npon Drews. As noted in
Pettioner’s Brief to this Court, 5.0 Code Ann, Scc 49-1-10 (Law. Co-op. 1987) 1w a statute (or
the general welfare of the public, it is found within the seetion of the Code denominated as
Waters, Water Resources, and Drainasge and containg criminal penaltics and allows tor abatement
of the nuisance. 5.C. Code Ann. Sec. 49-1-10 (Lawv. Co-op. 19871 S.C. Cade Ann, Sec 49+ 140
(aw. Co-op, T987). The statute does noet ])f'ﬂ.‘r’l([t‘ for aright of action to recover for personal

mjurtes. 1t provides tor a specific remedy for o violation in the torm of an abatement of the

npsance. All of these factors indicate no private right of sction exists for personal injuries,



Fhere s no basis, absent the dicta in Drews. that a privaie right of action exists under .0, Code
A See 49110 (Law., Co-op. 19870 This Court should reverse the decision of the Court of
Appeals and hold that no private right of seticn exists under the statute for purely personal

miuries.

CONCLUSION

Drie to the evolution of the law. the idea that an action {or purcly personal injuries arising
from an afleged public nuisance is no loneer needed. ! its artgins, the law protected to alleped
wrongdoer by allowing only action by the sovereign to redress such pubhe nuisances, The law
has simply changed. An alleged wrongdoer can no tonger assert the protection that his wrongs
amount to a public nuisance. Negligence has corrected that quirk in the law, At this naint in

history. South Caroling has no need or justification 1o resurrect o theory which causes such

confusion and uncertainty that 1t is decmed an “impenctrable jungle
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