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STATEMENT OF ISSUES ON APPEAL

DI THE COURT OF APPEALS ERR IN HOLDING THAT A PLAINTIFF MAY
RECOVER DAMAGES FOR PERSONAL INJURY RESULTING FROM HIS COLLIDING
WITH A PUBLIC NUISANCE IN THE FORM OF AN UNLAWFUL OBSTRUCTION OF
THE PUBLIC RIGHT OF WAY ON A NAVIGARLE WATERWAY OF THE STATE OF
SOUTH CAROLINAY

DID THE COURT OF APPEALS ERR IN APPLYINGS.C.CODE §49-1- 10 AND DREWS
v EP BURTON & CO., 76.5.0.362 57, S.E. 176 (1907) TO ALLOW THE RECOVERY
OF DAMAGES FOR PERSONAL INJURJES CAUSED BY A COLLISION WITH AN
UNLAWFUL OBSTRUCTION OF A NAVIGARLE WATERWAY OF THE STATE OF
SOUTH CAROLINA?




STATEMENT OF THIE CASE

Thisisanappeal by South Caroling Elecirie & Gag ¢ ompany (CSCESG™) from an Order of the
Courtof Appealsreversing the Order o the Honorable &, Thomas (° ooper, Jrowhich dismissed. pursuant
to amotion made by SCE&G pursuant 1o SCROP 1 2(h)(6), causes ol action sounding i statutory and
comman law nuisance. The fctual alleaations ofthe ¢ complaint o which the laws of nuisance are 1o be

applied in the consideration of this appeat wre as follows:

I Lake Murray 1s a navigable waterway. (R 1. 18)

2. Sarah B, Clarkson’ purchased a lot on the shores of Lake Murray in 1964 (R p. 10),

3. As the years passed, the Clarksons decided to begmusing a smail island some 300 feet
from their property, separated by the navigable waters of Lake Murray. To reach this

island, astructure of some 1500 square feet and 300 feet long was built across the waters
of Lake Murray and upon land owned by SCE&G. (R po i)

4, SCE&G publications state that structures, such as docks. must not interfere w ith swrface
wiater activities, mcluding recreational boati (R.,p. 10).

5. SCE&G knew or should have known that the bri dee was atrespass upon its lands, that
the structure crossed over and blocked the waters of the Lake, that the structure was unlit,
and that no warning markers existed to warn boaters of Lthe privately constructed
barricade. (R., pp. 11, 13-15).

6. SCE&G conducted periodic and routine inspections of the shoreline of Lake Murray for

"The lawsuit involved initially two def fendants, SCE&G and the owners of the bridge/dock, the
“Clarksons.” The Clarksons settled the claims as to them and are no longer a party to the suit.
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the purpose of identiving structures builtin vielation of the requirements of the lederal

N

Energy Regulatory Cammission. (R pp. 11-123,

SCH&G nover ordered removal ofthe fixed dock that rested upon s fands and actoss iis
waters, Rather. SCE&G actively participated i the maintenance of the structure, (12 .
P1-12, 153

SCE&G 1s required by the Federal Encrgy Regulatory Commission to enforce that
Agency'sdirectives so s to prevent the unauthorized use of Lake M Murray’s waters below
the 360 foot contour. (R, P 103,

Imorder to convey theisland to the Clarksons, SCE&G sou ghtregulatory authority forits
decision romi, apnong others, the Federal Energy Regulatory Commission and the South
Carohma Department of Natural Resources. In seeking that permission, which was
granted, sCE&G stated that should the requested transfer be upproved, SCE& G wonld
work with Mr. Clarkson to establish a permit for the boardwalk, . with Y appropriate
conditions regarding maintemance, lighting, ete,” (R, F4y,

Havmgmade these commitments deseribed above, SCE&G did nothmg to address issua;
of lighting and maintenance of the Clarkson-constructed structure on its property and
across 1ts waters. (R, p. 14).

Because Mr. Clarkson was ““a politically/governmentally connected individual,” the
conveyance of the island property to Ms. Clarkson was approved by SCE&G in
contradiction to 1ts own internal poticies. (R., pp. 12-14).

nthe deed conveying the small jsland reached by the 200 foot bridge, SCE&G imposead
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18.

restrictve covenants on the use of the conveved island lands, ncluding s covenant that e
property would be maintaimed in amanner that would protect the recreational uses of the
fake within whichthe island was located - Only SCE&G was authorized (o enforee this
covenant, (R, pp. 14-15)

On the night of the injury, Overeash was headed home by hoat from his b at ake
Murray Marina. Before heading home he had done a fuli day’s work. which was then
followed in order by boating, cating and drinking with friends, and five hours ofsleep, (R,
pp. 15-163.

Ashedrove alang the lake, Overcash, after what he judged to be a reasonable period of
time. began watching the tree line for the “drop” that would indicate the end of Tand and
the tern towards home. (R., p. 16).

Stretching out from the pointof land evidenced by the drop in the tree line against the
backdrop ofa darkened sky, the unlit dock built by the Clarksons total lyblocked the path
chosen reasonably by Overcash. (R, p. 16).

With no warning, a silhouette of something appeared in front of Overcash, He swun gthe
boat hard to one side and pulled back the throttle in 2 vain attempt to avoid hitting the
obstruction, but to no avail. (R., p. 16).

Overcash suffered massive facial trauma, endured a tracheotomy, hterally lostone eve
(which was tom from its socket by the impact). and lost the other eyve to biindness. He s

now biind and distigured from the scarring and swelling all over his face. (R.p. 16}

Plamtiff incurred these severe, permanent and debilitating injuries and spectal damages as



19,

20.

~

A resuit of the nuisance erected by the Clarksons and maintained in concert by the
Clarksons and SCE&G (R pp. 18-19).

AL Crawford Clarkson, Jr., with the full knowledge and acquicscence of SCF& G cansed
fo beconstructed abarrier across the navigable waters of Lake Muarray. The Clarksons
maintained itand they have repaired i, all with SCE&G s knowled ge and acautescence,
(R.,p. 18}

SUE&G: (1) allowed the ongoing maintenance and use of a structure upon its lands and
across the waters of Lake Murray; (1) 1gnored or allowed the trespass of Clarkson:
(ni}ignored the construction, maintenance, operation and repair of a fixed dock stretehin 4
across the walers of and intruding upon the lands beneath Lake Murray: (iv) failed to
enforee rules imposed on other property owners; (v) failed to install or require the
CTarksons to mstall lighting adeguate to ensure the safety of the boating public by warning
of the danger; (vi) allowed the seizure and use of its property by private individnals;
(vil) created a hazard Lo the safe recreational use of Lake M wray; and (viit) allowed a fixed
dock to obstruct the navigable waters of Lake Murray. (R, pp. 20-21),

SCE&G and the Clarksons maintained a structure that posed a bazard to boaters and
impeded the recreational use of Lake Murray by: (i} failing to instali proper lighting on the
barrier they constructed; (i1) failing to utilize that lighting to warn boaters of the existence

of the wooden barrier which blocked totally the navigable waters of Lake M urray; and

(il1) failing to require such lighting. (R, p. 24).

With these facts hefore it, the trial court ruled that Mr. Overcash could not maintain an action for



personal injuries unfess the mpries were of @ typeoniy he could sustain, The Court then found “All who
lorcefully collide with an obstruction face the prospeet of personal injury.” R p 5 Tudge Cooper then
found. however, that My, Overcash could have recovered forinjury to his property, but not for injurv to
hig person.

The Court of Appeals, Howard, 1. reversed and remanded, holding that under South Carolina law:
(1) A private plainttff cimot recover for harm caused by a public nuisance unless the plaintiffsuffers harm
different inkind, notjust degree, from that suffered by the public in general; {2y where apublic musance
consistsofablocking of a public waterway, the harm to the publicin general is inconvenience caused by
mterference “with the pubhic right to travel unobstructed along the waterway;” (3) personal injury Itke that
sutfered by Overcash is different inkind from inconvemence; and (4) therefore, Overcash hasaclaim for
his personal imjury. 356 S.C. 165, 588 SCE.2d 116 (CL App. 2003).

Petitioner SCE&G sought review by the filing of a Petition for Certiorari which was granted.

ARGUMENT

. THERE HAS BEEN AND CONTINUES TOBE A PRIVATE RIGHT OF ACTION FOR

PERSONAL INJURY CAUSED BY A PUBLIC NUISANCEWHEN THAT INJURY IS

DIFFERENT IN KIND FROM THE INJURY INCURRED BY THE PUBLIC

GENERALLY.

Inits Order granting SCE&G’s motion, the trial court first correctly stated the long-established law

m this State, quoting McMeehen v, Central Carolina Power Co,, 805 .C. 512,61 S.E. 1020(1908), “the

obstruction of anavigable stream is a nuisance and the remedy is by indictment, unless the person . . can
show special or peculiar damages, differing in kind from those to which all others in common with him are

exposed.” (R, p.3). The trial court then misapplied the law and held that: (a) “All who forciblyeollide
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vith an obstruction face the prospect of personal injury. . 7and (b Inorder fora nrivate individual to
mamtain aprivate action for domages cansed by a puble nuisance. the special mjury must involve the
property nghts of themdividuai and the public muisance would then constitute a private nnisance.” (R p.
51 Thetnalcourt concluded that, “A private nuisance must affect an interest one has in land or property,”
(R p.o 5 The Court of Appeals disagreed.

Initsreview and reversal of fudge Cooper’s Order, the Court of Appesls traces the devel fopment
ofthe rightofan individual to recover for special injuries caused by a public nuisance, a right that has heen

“universally adopted” by American courts. Overeash v. South Carolina Electric & Gas. 356 S.C. 165

SES S 2d 116, 120-123(2003). Indeed. this has been the law m this State since at least 1712 with the
adoption of the “Reception Statute,” S.C. Code § 14-1-50, which incorporated the commen law of
England into our junisprudence. That body oflaw, which remains unchanged, includes Fowler v, Sanders,
15 Cro.Jac. 446,79 Eng. Rep. 382 (1017} which recognized a claim for personal injuries caused by a
ubhc nusance in the form of blocks of logs upon a highway.
Therealter, in 1833, our Court of Appeals addressed the state of the faw and explained clearlythe

difference ininjury to the public at large and when incurring a “particular damage™ would support a private

cause of action (as here). In Carey v. Brooks, 19 S.C.L. 365, 1 Hill{S.C.) 365, 1833 W] 1682 (5.C.

App. 1833), the Court considered asuit o recover individual damages sustained due to a public nuisance.

In Bacon’s Abridgement, Tit. Nuisance. D. it is said that common nuisances
against the public are only punishable by indictment. *“Butifby such nuisance,
the party suffer a particular damage, as if by stopping up a highway with logs,
&c. his horse throws himi, by which he is wounded or hurt, an action lies.”
itis added however, “but if a highway is stopped that a man is delayed in his
journey a hittle while, and by reason thereof, he is damnified or some

mportant affair neglected, this isnot such special damage for which an action



onthe case will ie; but @ particular damage to mamntam this action, cught to

be dircetand not consequential; as fornstance, the iossnfhis horse, orsome
c:f')rpm‘:,xf hm‘l mdalling into atrench on the highway, & Refermmg to Carth,
194, This seems to be the setiled Tnw, toundcd Oh lhc mconvenience of

;_1Hown'1g.g aseparate action e every individual who suffers an inconvenience

common to many. {he motion for nonswt s therefore granted.

[nthe case sub judice, theinjury to the pubhic atTarge is the inconvenience of havingto navigate
cround the passage blocked by the SCE&G barrier. For that inconvenience, the State, upon petition by
amember of the public so aggrieved, could seck to have the obstruction/bridge remoeved. Likewise, as
m the Court’s example in Brooks, when the damage cavsed 1s “some corporal hurt,” such as the
horrendous personal mjunes inflicted upon Mr. Overcash, a private cause of action may be maintained.

Suchisrecognized and sunmmarized in the RESTATEMENT (SECOND) OF TOR'TS § 82 1(c)
commentd, as follews: " When the public nuisance cansed personal injury to the plamtiffor physical harm

to his land or chattels, the harmis normally differentin kind from that suffered by othermembers of the
public and the fert action may be mrntained.” flustration 2 to Section 82 1{c), is directly on point:

A digs a trench across the public highway and leaves it unguarded at night

without any warning light. B, driving along the highway, drives into the

frerich and breaks his leg. B can recover from the public nuisance.
Here SCE&G knew of the barricade across its waters. (R, p. 11, 13-15). SCE&G knew no lights were
on this bridge and, even though it had told the Federal Energy Regulatory Commission it would require
lights to be placed on the bridge, it had not. (R., p. 14). Mr. Overcash isnavigating across Lake Murray
and collided with the structure, void of any warning hght. (R., p. 16).

Notwithstanding, then ™. .. the universaliv adopted . .. gencral concept that special injuries will



support privaie rights of action tor special damages.” Overcash at 122, SOUE&G atlempts to escape
responsibility b elevating rights sttendant to personal property above the value of human e and Himb,
SCE&G s posstion 1s as simple as it is harsh. My Overcash could sue and recover for the darmage (0 his

houat but not for the damage to his body or even for the loss of his fife

SUE&G continues (o rely ehiefly upon dicta inthe case of Teasue v. Chetokee County Memeri al

Hospital, 272 S.C 403, 252 S E.2d 296 (1979), for its posttion that only Injuncs o property are

recoverable inanutsance action i South Carolina, The Courto FAppeals correctly explained the basic
Paw in SCE&GTs position:

Unliketn this case, the facts as alleged by the plaintiffin Teague were susceptible
o only neghygence as a basis for underlying linbility. Otherwise stated, ne basis
existed for claiming the stairway was apublic nuisance. Rather, inu light most
favorable to the plaintiff, only the condition of the staircase was claimed as a
public nuisance. Thus, as the court recognized, ultimately the plaintff’s cause of
action sounded w negligence, and was barred by sovereign immunity,

Overcash at 125,
No casc eited by SCE&G states that the “special injury™ requirernent 1o bring a private action for
demages oceasioned by a public nuisance is imited to damage to property and. indeed. that limitation does

notexist. Sce, e.g., South Carolina Steamboat Company v, Wiimington, C. & A.R. Co.. 46 S.C. 327,

"The attempted use of scare tactics by Petitioner, asserling a flood of litigation if there is a
reported decision affirming the long-standing law of nuisance, is not a proper basis upon which the
Coust of Appeals” well-reasoned decision should be reversed. The fact that there have not been
reported cases in this State for many years specifically allowing the recovery of damages for personal
mjuries caused by a public nuisance does not mean that the English common law has been overturmed
or that the fanguage in Brooks or the advice of the RESTATEMENT are wrong. Rather, the dirth of
reported cases only shows the unique nature of a set of facts required to maintain such an action. See,




-

24 5 1337018961 Drews v, B P Burlon, 76 S.C 362 57 5. E. 176 (1907).

Petitioner cites various cases from other yurisdictions in support of ifs proposition as 1o Mr.
Crvercash’s abihity (o recover damages for the serious personal injuries he reccived. In these cascs,

SCE&G aither contuses the dictarelated to private nuisances and the special infury exeephon o recovery

for umaue mjuries caused by a public musance or simply asserts excerpts of opinions while ignoring vther

.-

dictaor statutory provisions which state the gencral rules discussed by Professor Prosser at 52 Virginia
Law Review 997, 1012 (1966).

ity of Sacramento, 20 Cal. App. 47152, 24 Cal. Rptr. 2d 607, 15

Friends o UH. Street et al,

cited by Petitioner to show a “private person has no direct remedy to abate a public nuisance unless the

cetisan abatement case and

public nutsance is private nuisance tothat person.”™ [d. at 611, First, H. ¢
the rights to abate a public nuisance arc governed in part by statute. California Civii Code § 3494 states
that,“A public nuisance may be sbated by any public body or oficer authorized thereto by law.” Califormia
faw also spells out the remedies available to address a private nuisance, “Fhe remedios against a Private
nuisance are: 1. A civil action; or 2. Ahatement.”” California Civil Code § 3501, FL Streetsimply has

nothmg to do with the case subjudice.

496 (1999 revolves around an action brought to abate a public nuisance. In Trinkle as in Teague. the

plamntiff was attempting te amend the complaint o circumvent the barriers of sovereign immunity. The

“See, also, the recent case of Johnson v, Bryco Aims, 304 I Supp.2d 383 (E.DN.Y. 2004)

citing Qvercash and numerous other cases where physical and even emotional injuries to individuals

support a private recavery for injuries caused by a public nuisance. Id. at 391-394.

HO



Court saw through the charade und refused 1o pursue the Jssues altendant o the alleved nusance
FThe Petitioner also relies upon Menuto v, Owens-Cortine, 22 Cal pp.3d 116,90 Cyl Rptr. 350

(F971) SeePetitioner’s Briefat pp. 10017 asserting the case ™ agaitreferred back to property rehis

nreviewmg the propriety of an action forpurely personalinjuries.” Id, ot 12 SCE&G again confuses the
statutory rights of Califorma citizens to abate o public or private nuisance and | the righttoreccive damages

ic musance, the issue betore this Court.

for special mjurics caused by a p

I Yenuto', citizens filed suit against Owens-C oming forpolluting the air and asserted such poihition

constriuted a nuisance. The Court discusses the various statutory rights of California citizens, what
constitutes public and private nuisances in California and concludes that while plamti(Ts had pled facts

sullicient to show apublic nuisance existed, they had not pled facts sufficient te lef them maintain an action

{o abate a public nuisance.

The importance of Ve, however, les in the casce oponwhich g premised and which s eited

at page 350 of that opinion, Lind v. Citv of San Luis Obispo, 109 Cal. 340 {1895). Although an

abatementaction, the Lind Court first makes reference 1o Section 1493 of the California Code which

provides for a private action for a public nuisance {7t is specially mjurious to himself . 7 Id. ai 343, and

then expounds:

Butwhen the alleged nuisance would constitute a private wrong by in ury
property or heaith. . . for which an action might be maintained in favorof

a person injured, it is none the less actionable because the Wrong is
commifted in a manner and under circumstances which would render the

‘As explained by the Court of Appeals, Venulg sets lorth the general rule in California (which,
parenthetically is the same as in South Carolina) that a htigant normally cannot recover for damages
caused by a public nuisance as the injuries shared by one are shared by all. Qvercash at Footnote §.

I



ety party rable to indictment for commoen nuisance.

Id. at 344 {emphasis added).

Ajprivate cilizen may mamntain a civil action for damages or

South Caroling law s analogous. “[A]

shatement withrespect (o apublic nuisance upon allegation and proofofsuch obstruction and ifdirect and

spectal damages resulting to Fum, different in kind from what the publicmaysustam.” Hugeinyv, Gafficy

Development Co.. 229 5. 340, 344,02 5. H.2d 883, 884 (1956 Hquoting Qray & Shealy v, Charleston
W.CR Co., 81 S.CO370,371-372, 62 S B 442,443 (1908},
The Flonda cases cited by Petitioner likewise fail to support its posiiton. In Florida, as here, an

mdividualmay bring an action to recover damages caused by a public nuisance Hfthe litigant sustains special

mpuries, differentin kind from those incurred by the publicatiarge. Page v, Niagra Chemical, 68 So.2d

382 (Fla. 1953), cited by Petitioner at pages [0-11 of its Bricfis actually a casc where a group of waorkers
atasite adjacent o a chemicai plant sought to enjoin the release of alleged harm ful chemicals and dusts.
Indicta the Florida Court addressed the general rule stated above and stated that a public wrong must be
addressed by the state not by individuals who shared a common injury with the aeneral pubtic, No special
mjury was pled and their attempt to enjoin a public nuisance was therefore dismissed. Id. at 384,
Here, the injury incurred by the general publicis the inconvenience of havin gtonavigate around
the baricade SCE&G has allowed to be erected and maintained on its lands, rather than bein g ableto boat
directly through an otherwise navigable passage between the mainiand and the island sold to a private party.
The law is clear that a private causc of action does not exist for the “lmgury” of inconvenience or delay

commonto all by virtue of an obstruction of the public right of way. South Carolina Steamboat Company

v. Wilmington C. & A. R Co., 46 327. 24 S.E. 337 {1896). The law is cqually clear that the severe




personal injuries sustamed by Mr. Overcash are conmpensable. The special mpury incurred by Mr.
Overeashounigue to himas e horror o heine rendered blind and of endurmyg exerncaling pam and
dustigurement hanving coflded with anunlawful obstruction of a public right of wav, [t 15 those injurics which
allow Mr. Overcash, imder South Carolina law_to pursue recovery rom SCE&G for ( hepublic noisance
erected and maimtaimed upon its lands with its knowledee and approval. And.itis those spectal imjuries,
the Court of Appeals coneluded, which allow Mr. Overcash to pursue his claims of nuisance.

IT. AVIOLATION OFS,C.CODE SECTION 49-1-10 SUPPORTS A PRIVATE RIGHT OF
ACTION FOR PERSONAL INJURIES.

SCE&G posits nextits argument that no private cause of action exists for mjurnes sustained by a
plamtiffupon defendant’s violationof S.C. Code § 491 .10, T heyadvance thisargument as i f Drews v,
E.P Burton, 76 S 362,57 SE 176 (1907 did notexist. 1 does and the Court of Appeals correctly
reached the result required by this precedent. Qvercash at 118119

in Prews, ap action was brought by plaintiffto recover for damages to his schooner caused by e
hidden log i a navigabie stream. While Petitioner asserts at page 13 otsts Briel that "Drews .. [is]
appropriately viewed as ancgligence case and is not authority y lorthe proposition that S.C. Code Ann, 49-

-10(Law. Co-op. 1987} provides for a private ight ol action. .. the express language of Drews is to
the contrary:
Theallegations of the Complaint are appropriate fo two causes ofaction
—one bascd on negligence, and the other arising from the creation of a
nuisance,
Id, at 178,

Having referred to the South Carolina Constitutional requirement that “all navi gable waters shall forever



remain public highways, " and having quoted Section 1335 of the Civil Code o 1902 which in all material
respects 15 wlenfical to Code § 49-1-10, the Court continued:
When a person sustains a special injury, such s s alleged m the

Complaint arsing ront the obstruction ot a navigable stream. he is enntled
o recover damages, on the ground that the obstruction constitutes a

nisance under the statute as well as af common Jaw (emphasis added).

The Court concluded that as a musance ™. . s initself a wrongful act. . 7 that . . it is not
necessary to prove negligence, which is another wrong, .. . as negligence 1s no part of that cause of
action.” Id. at 178,

Inan attempt to circumvent the clear tanguage of Drews and its application by the Cowrt of

Appeals, SCE&G does not correctly represent dictain the later case of Free v, Parr Shoals Power, 111

S.CU192.97 5.5 243 (1918), Atpage 13 of its Brief, SCE&G cites [ree and asserts:
“(noting that in Drews, ‘[ t]he question whether the plaintiff™s damages
arosc fromapublic nsance is notinvolved, asthe plaintifi™s action is

based solely upon negligence.™

Id.

Thatis notacorrect representation of Free. In Free, the Court concluded that in that case, “the sole issue
raised by the pleadings. . . 1s whether there was negligence in the construction of the dam.™ [d. at 243, The
Court contimued later in that opinion, addressing that case:

The question whether the plaintiff’s damages arose from a public or
private nuisance isnot involved, as the plaintiff’s actionis based solely

upon negligence.

[d. ar 244, “Fhe Court does not characterize Drews in this statement and SCE&G portrays the quote

14



Jrews along with seven other cases in a siring cite

following its statement. The Couwrt does not characterize e Drows decision as seunding only in neghgence.
inany event, the unambiguous, controlling, language of Drows speaks for usell, SCE&G s attermnpt
(o gnore or musrepresent its precedential effeet notwithstanding. As explained by the Court of Appeals;

[tis clear from areadmg of section 1335 and section 49-1-1Othat the two
statutes are, in substance, dentical to one another Thus, given our
supreme court’s interpretation of section 1335 in Dreves, we hold the
legistature intended to create a private, statutory cause o action for public
nuisance when it subsequently enacted scction 49-1-10. See Whitner v,
State, 328 5.0, 6,492 S 8.2d 777, 779 (1997} ([ TThere is a basic
preswmption that the legislature has knowledge of previous legislation as
well asof judicial decisions construing that legislation when Jater statutes
are enacted concerning related subjects.”}; sec also Daniels v. City of
Croose Creek, 314 507,494, 501,431 S E.2d 256, 260 (Ct. App. 1993)
(Holding where the law s unmistakably clear, the Court of Appeals is
bound by decisions of the suprenie court).

Inshort, Mr. Overcash should be allowed to pursue his cause of action pursuant to Code § 491
10and to seek redress for the spectal injuries sustamed - such is mandated by the precedent of Drews.
The Court of Appeals is correct in this regard as well.

CONCLUSION
The Opinionofthe Court of Appeals 1s well-reasoned, firmly founded upon South Carolina law

and should he atfirmed.
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